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Chapter 3 

California’s HAVA Odyssey 

Keith W. Smith

1
 

Following the 2000 presidential election, nearly everyone agreed that there was a problem with elec-
tions in the United States. However, there was little consensus about what, exactly, the problem was. 
Some argued that it was low voter turnout—just 50 percent of the voting age population (54 percent 
of the voting eligible population) cast a ballot for president.2 Others suggested the problem was poor 
ballot designs, such as Palm Beach County’s “butterfly” ballot.3 Some pointed to the deleterious ef-
fects of the partisan control of election administration.4 Others focused on the voting technology, spe-
cifically the use of prescored punch-card machines and the potential for hanging chads. Still others 
maintained that there was too much potential for voter fraud. Finally, some emphasized the violations 
of voters’ civil rights.  

The way a public policy problem is defined is never neutral; a definition points to a set of appro-
priate solutions and rules out others.5 This chapter explores how different problem definitions led to 
dramatically different electoral reform efforts in California. From 2000 to mid-2003, election reform 
in California was guided by a belief that there were problems with (a) the machines used, and (b) the 
ways in which elections were administered. The reform efforts were also motivated by a concern 
about access to elections, specifically about the ways in which voting technologies affected minority 
voters. In late 2003, however, the problem definition changed and became focused almost exclusively 

��������������������������������������������������������
1 Department of Political Science, University of the Pacific. 
2 Michael McDonald, “2000 General Election Turnout Rates,” United States Election Project, George Ma-

son University, <http://elections.gmu.edu/Turnout_ 2000G.html>. 
3 Jonathan N. Wand, Kenneth W. Shotts, Jasjeet S. Sekhon, Walter R. Mebane, Jr., Michael C. Herron, and 

Henry E. Brady, “The Butterfly Did It: Aberrant Vote for Buchanan in Palm Beach County, Florida,” American 

Political Science Review 95 (2001): 793–810. See also, Richard G. Niemi and Paul S. Herrnson, “Beyond the 
Butterfly: The Complexity of U.S. Ballots,” Perspectives on Politics 1 (2003): 317–26. 

4 See Commission on Federal Election Reform, Building Confidence in U.S. Elections, Center for Democ-
racy and Election Management, American University, September 2005, for a review of many of these issues. 
See also the many reports from the AEI-Brookings Elections Reform Project (<http://www.election 
reformproject.org>) and the CalTech/MIT Voting Technology Project. 

5 Deborah Stone, Policy Paradox: The Art of Political Decision Making, revised edition (New York, N.Y.: 
Norton, 2002). 
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on the perceived threat that direct recording electronic (DRE) machines represented to the accuracy of 
California elections. This chapter explores this shift and the challenge of large reform efforts when a 
significant number of actors are involved. 

While the focus of this chapter is predominantly on post-Help America Vote Act (HAVA) ac-
tions, California’s attempts to change the administration of elections began two years before this fed-
eral legislation passed. Table 1 presents a timeline of the major HAVA-related events in California. 
The November 2000 presidential election saw the first use of DRE voting machines in California. The 
timeline ends with December 2009, the expected completion date of the state’s voter registration da-
tabase. As in many policy areas, California was a policy innovator in election reform, and so it is not 
surprising that the state’s efforts began before the federal government became involved.  

Pre-HAVA Efforts 

Alvarez and Hall identify three frames for election reform after the 2000 presidential election.6 The 
first frame focuses on the problem of election administration. Here deficiencies in how elections are 
administered are assumed to have affected the potential outcome of the election. The second frame 
focuses on voting as a civil right—because of the voting technologies used in the election, certain 
segments of the voting public (e.g., ethnic minorities and disabled voters) are more likely not to have 
their votes count than are others. The third frame focuses on the potential for fraud in elections. Thus 
it is hypothesized that because the procedures governing the election are faulty, because some eligible 
voters are denied their votes, or because people vote who should not have done, the outcome of the 
election might not reflect the true preference of the electorate. 

California’s pre-HAVA voting reforms were a response to the first two policy frames of election 
reform: the problem of election administration and the violation of voters’ civil rights. These reform 
efforts were spurred by a set of contemporaneous but unconnected events. The first was a lawsuit 
challenging the constitutionality of allowing some counties to use prescored, punch-card (PPC) ma-
chines to conduct elections while others did not. The second was a legislative effort to keep the prob-
lems experienced in Florida from happening in California. The end goal of both initiatives was the 
same—to replace California’s older voting machines with more modern technologies. 

In April 2001, the American Civil Liberties Union of Southern California filed suit in federal dis-
trict court on behalf of Common Cause, the Southwest Voter Registration Education Project, the 
Southern Christian Leadership Conference of Greater Los Angeles, the Chicano Federation of San 
Diego, the AFL-CIO, and eight individual voters.7 The lawsuit, known as Common Cause v. Jones, 
sought to ensure that every voter in California’s elections had an equal chance of her vote being 
counted in the final tally, regardless of where her ballot was cast in the state. The plaintiffs hoped to 
force the secretary of state (SOS) to decertify the PPC machines used by nine counties.8 These were

��������������������������������������������������������
6 R. Michael Alvarez and Thad E. Hall, Electronic Elections: The Perils and Promise of Digital Democracy 

(Princeton, N.J.: Princeton University Press, 2008). See esp. Chapter 1. 
7 Common Cause et al., v. Bill Jones, 213 F. Supp. 2d 1106 (C.D. Cal 2002). See also Henry Weinstein, 

“Suit Seeks Uniformity in State’s Vote Counting,” The Los Angeles Times April 18, 2001, A1, A15. The AFL-
CIO retained its own legal representation in the case. 

8 The nine counties were Alameda, Los Angeles, Mendocino, Sacramento, San Bernardino, San Diego, 
Santa Clara, Shasta, and Solano. A second goal, which did not receive as much press coverage, was to force the 
Secretary of State to create uniform recount procedures for the entire state. 



 

 
  

 

Table 1. Major HAVA-Related Events 
2000 Nov. Presidential election; Riverside County first in nation to use direct recording electronic (DRE) machines 
   
2001 Apr. Common Cause v. Jones filed in Los Angeles 
   
 Sept. Secretary of State (SOS) Bill Jones decertifies prescored punch-card machines 
   
2002 Mar. Prop. 41 (Shelley-Hertzberg Act) passed by California voters 
   
 Oct. Help America Vote Act (HAVA) becomes law 

 
 Nov. Statewide election; Kevin Shelley elected SOS 
   
2003 Feb. SOS Shelley convenes Ad Hoc Touch Screen Task Force 
   
 May Ad Hoc Touch Screen Task Force publishes recommendations 
   
 Sept. SOS Shelley publishes My Vote Counts; special election temporarily halted by Ninth Circuit Court 
   
 Nov. Special election to recall Gov. Davis; SOS Shelley announces requirements for Voter Verified Paper Audit Trail (VVPAT) 
   
2004 Mar. Presidential primary; Alameda, San Diego counties report problems with Diebold DRE machines 

 
 Apr. SOS Shelley decertifies Diebold DRE machines 
   
 June SOS Shelley begins recertification of Diebold machines 
   
 Nov. Presidential election 

 
 Dec. State Auditor releases audit critical of SOS’s HAVA implementation; U.S. Election Assistance Commission calls for audit 
2005   
 Feb. SOS Shelley resigns 

 



 

 
 

 Mar. Gov. Schwarzenegger appoints Bruce McPherson SOS 
   
 Aug. SOS McPherson certifies Automark machines—first certified to meet Jan. 2006 HAVA deadline 
   
 Oct. SOS McPherson announces new voting machine certification criteria 

 
 Nov. Memorandum of Agreement with Justice Department about VoteCal system issued 

 
 Dec. U.S. Office of Inspector General finds $3.86 million in improper HAVA spending by SOS Shelley 

 
2006 Jan. Statutory deadline for state compliance with all HAVA requirements 
   
 June Statewide primary—Seven counties out of compliance with HAVA requirements 
   
 Oct. EAC issues final ruling on repayment of CA HAVA funds 

 
 Nov. Election; all counties in compliance with HAVA requirements; Deborah Bowen elected SOS 
   
2007 Mar. Preliminary draft of top-to-bottom review circulated for public comment 
   
 July Top-to-bottom review published; SOS Bowen decertifies DRE machines save for use by disabled voters 
   
 Dec. VoteCal request for proposals published 
2008   
 Feb. Presidential primary 
   
 June State primary 
   
 Nov. Presidential election 
   
2009 Dec. Expected deployment date for VoteCal system 
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counties employing the same kind of voting machines that had stirred controversy during the 2000 
election in Florida.9  

In making their arguments, the Common Cause plaintiffs sought to extend the equal protection 
argument advanced in the U.S. Supreme Court’s Bush v. Gore ruling.10 There the Supreme Court held 
that because elections officials used different criteria for what constituted a vote across counties in 
Florida, a vote counted in one county might not have been counted in another. As a result, voters did 
not have an equal chance to have their votes counted. The lack of uniform recount procedures, there-
fore, violated voters’ equal protection rights.11  

The Common Cause plaintiffs argued that the use of different voting machines—particularly the 
PPC machines—by some counties similarly violated voters’ equal protection rights. Following the 
2000 election, several political science and policy groups demonstrated that voters using the PPC ma-
chines were several times more likely to make errors that would disqualify their ballots than voters 
using other kinds of machines.12 The different error rates attributed to the type of machine used meant 
that voters were not equally likely to have their votes counted.13 The problem was exacerbated as the 
counties using the PPC machines tended to have large minority voting populations, and the counties 
using less error-prone technologies tended to have smaller minority populations. The use of the PPC 
machines, the plaintiffs argued, meant “that a disproportionate number of votes in some counties are 
not counted at all, and that a disproportionate number of African-American, Latino, and Asian-
American voters in the state do not have their votes counted at all.”14 

Secretary of State Bill Jones, though forced to contest the lawsuit, embraced it. He believed that 
the lawsuit echoed calls for reform he had made prior to the November election.15 Even the county 
��������������������������������������������������������

9 Specifically, the counties used the Votomatic and Pollstar machines. Voters using these machines re-
ceived a ballot (an IBM-style computer card with prescored boxes) that was then inserted into a machine that 
had the ballot choices (offices, candidates, and propositions) for that district attached to it. Voters turned 
through the pages on the machine, exposing different columns of boxes, or chads, to punch out with a stylus. 

This style of voting machine, especially the Votomatic, was prone to a number of errors. Voters frequently 
had trouble aligning their ballots in the machines so that the boxes matched the assigned candidates. Confusing 
ballot designs (e.g., the butterfly ballot) meant that voters sometimes voted for too many candidates in a contest 
or no candidate at all. Failure to fully punch out and remove the chad (the infamous hanging chad) meant that 
the vote might not be counted (i.e., processed by the machine). 

10 531 U.S. 98 (2000). 
11 See Edmund S. Sauer, “‘Arbitrary and Disparate’ Obstacles to Democracy: The Equal Protection Impli-

cations of Bush v. Gore on Election Administration,” Journal of Law and Politics 19 (Summer 2003): 299–344. 
12 See Brady, Buchler, Jarvis, and McNulty, op. cit., and the CalTech/MIT Voting Technology Project, Re-

sidual Votes Attributable to Technology: An Assessment of the Reliability of Existing Voting Technologies, VTP 
Working Paper #2 (March 2001), <http://vote.caltech.edu/drupal/files/working_paper/vtp_wp2.pdf>. Even be-
fore the 2000 presidential election, numerous problems had been documented with these machines. See espe-
cially, Roy G. Saltman. The History and Politics of Voting Technology (New York, N.Y.: Palgrave MacMillan, 
2006). 

A second type of punch card system—Datavote—differed from the Votomatic and Pollstar machines, how-
ever, in two key ways. First, voters using the Datavote machine used a hole-punch device to mark the ballots 
instead of a stylus, significantly reducing the likelihood of a voting error due to a hanging chad. Second, the 
Datavote ballot had the candidates and propositions printed directly on it, lessening the likelihood of errors due 
to misaligned ballots. 

13 In their initial filing, the Common Cause plaintiffs alleged that in the November 2000 election, 53.4 per-
cent of voters statewide used prescored punch card machines. Yet ballots cast using prescored punch card ma-
chines accounted for 74.8 percent of all ballots that did not register a vote for the president of the United States. 
Prescored punch card machines resulted in an average combined overvote (the machine reading more than one 
vote and thus disqualifying that vote) and undervote (the failure of the machine reading the punch card to read 
any vote) rate of 2.23 percent. The combined overvote and undervote, herein referred to as the “error rate,” for 
these machines is more than double the error rate of any other type of machine or system used in California (4). 

14 Ibid., 4. 
15 Weinstein, op. cit. 
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registrars—who were responsible for purchasing and deploying the machines—did not dispute the 
lawsuit’s central claims. Los Angeles County Registrar-Recorder Conney McCormack stated, “Their 
facts are correct. The remedy is the rub.”16 The case was settled after Secretary of State Jones decerti-
fied the PPC machines on September 18, 2001. The decertification order initially required the nine 
counties to replace over 65,000 machines by January 2006, though the conversion date was later ad-
vanced by the Court to March 2004.17 

Many in California had been disturbed by the prospect of Florida’s mechanical problems being 
replicated in California because it used the same type of machines.18 Before the Common Cause suit 
had been filed, Assembly Speaker Robert Hertzberg introduced AB 56 on December 4, 2000, to help 
counties replace their voting machines. As introduced, AB 56 would have made $300 million in state 
bond funds available to counties through matching grants. The state would provide $3 subsidy to 
match every $1 spent by a county on new voting machines. AB 56 was passed as the Voting Modern-
ization Bond Act of 2002 (the Shelley-Hertzberg Act) and placed before voters in March 2002 as 
Proposition 41. Prop. 41 reduced the total amount of funding to $200 million (of which $195 million 
would be made available to counties) but retained the matching grant formula. The promise of Propo-
sition 41 funds, and the potential for additional federal funds through what would become HAVA, 
made the September decertification order easier for counties to swallow. Prop. 41 passed with 51.6 
percent of the vote. 

To disburse the funds to counties, Prop. 41 created the independent Voting Modernization Board 
(VMB), composed of two members appointed by the secretary of state and three appointed by the 
governor. The VMB was given authority to develop the funding allocations for counties (based on the 
number of eligible, registered, and actual voters) and to evaluate county plans for purchasing new 
machines.19 Applications from counties began arriving shortly after the VMB released its guidelines 
in late July (with a deadline of September 3), and counties began receiving Prop. 41 funds in Decem-
ber 2002. (As of spring 2010, funds are still being dispersed). 

Thus, even before the federal government passed the Help America Voter Act in October 2002, 
California was moving to replace its punch-card voting machines. Not only were the problematic ma-
chines ordered out of service by March 2004, but California voters committed up to $300 million in 
county and state funds for upgrading the state’s voting technology (the federal government would 
commit an additional $350 million to California’s efforts through HAVA). 

��������������������������������������������������������
16 Ibid. Los Angeles was the largest county using the PPC machines. At the time, Registrar-Recorder 

McCormack estimated that replacing the voting machines in Los Angeles County alone would cost $100 mil-
lion. 

17 The move to the March 2004 date was opposed by Secretary of State Jones, who argued that counties 
would be forced to purchase intermediate voting systems since the hoped-for DRE machines would not be ready 
until 2005. 

The issues raised in Common Cause v. Jones were revisited when the Southwest Voter Registration Educa-
tion Project and the Southern Christian Leadership Conference filed suit to halt the 2003 recall election (South-

west Voter Registration Education Project v. Kevin Shelley, 278 F. Supp. 1131 (C.D. Cal. 2003)). Again, the 
issue was the use of prescored, punch-card machines by some counties, in particular Los Angeles County, 
which had not yet replaced their voting machines. In response to this lawsuit, the federal Ninth Circuit Court of 
Appeals temporarily halted the 2003 special election over the equal protection concerns, though it later ruled 
that the election could go forward. 

18 Claudia Buck, “The Florida Backlash,” California Journal, January 1, 2001. 
19 The allocations ranged from a low of $8,115 for Alpine County to a high of $49,636,590 for Los Angeles 

County. See Appendix A of the Voting Modernization Board’s Statement of Plans and Projects for a complete 
listing of the expected county allocations (<http://www.sos.ca.gov/elections/vma/pdf/vem/plansandprojects. 
pdf>). 
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Implementing HAVA 

When Congress passed the Help America Vote Act, it required states to make a number of changes to 
their electoral systems by January 2006 (see Chapter 2 in this volume for a full description of these 
requirements). As shown in Table 2, these changes covered a broad spectrum of issues, but the most 
frequently noted was the requirement to replace all punch-card voting machines with more technolog-
ically advanced machines. 

In order to receive the federal funds, each state—under the direction of its chief elections officer 
(in California, the secretary of state)—had to develop and submit a plan to the newly created U.S. 
Election Assistance Commission detailing how it would implement HAVA requirements. The act 
provided some guidance for how the state plan should be created. For example, the two largest elec-
toral jurisdictions had to be represented on the planning committee and the plan had to address 13 
specific policy areas (e.g., how the state would provide for voter education). On the other hand, the 
act provided broad discretion (and relatively little guidance) for how states actually chose to spend the 
federal funds. 

By placing responsibility for developing and implementing the state plan in the hands of the sec-
retary of state, HAVA altered the balance of power in California elections administration, albeit 
qualitatively rather than quantitatively. HAVA gave the secretary agenda-setting authority in an area 
traditionally dominated by other actors.  

In California elections are not the sole responsibility of any one official; they are a cooperative ef-
fort between the secretary of state (SOS),20 58 separate county registrars of voters,21 and, for some 
elections, city officials. Historically, local officials, not the secretary, have been the focal point for 
elections administration. Local officials make the bulk of decisions affecting who does what, when 
and how on Election Day. County officials, for example, are responsible for registering and notifying 
voters of an upcoming election; designing and printing ballots; recruiting, training, and deploying poll 
workers; and counting ballots cast.22 In contrast, the secretary certifies candidates for state and federal 
office, certifies ballot propositions, prepares voting guides for all statewide elections, and compiles 
and certifies final county vote totals after an election has taken place. 

In addition, the secretary is responsible for setting the guidelines under which state elections take 
place. For example, only voting machines certified by the secretary may be used in an election in Cal-
ifornia. The secretary is also responsible for setting the procedures governing the training of poll 
workers, the tabulation of votes, and any necessary recount processes. The secretary ensures that the 
state’s (and nation’s) election laws and campaign finance disclosure laws are enforced. Following 
HAVA’s passage, the secretary took a much more active role in exercising its regulatory responsibili- 

 

��������������������������������������������������������
20 The secretary of state is a partisan office. Candidates from different political parties contest the office, 

and the secretary is elected on a statewide basis to a four-year term. The fact that the secretary is an elected offi-
cial means that whoever becomes the secretary campaigns on a platform of issues related to election administra-
tion and once in office, like other elected officials, the attempts to follow through on his or her campaign prom-
ises. Kevin Shelley, who was elected secretary in 2002, for example, campaigned on a platform of implement-
ing Proposition 41 (a $200 million state program to replace voting machines described herein), allowing voters 
to register up to Election Day, promoting the use of touch-screen machines, and increasing voter turnout. Debra 
Bowen, who was elected secretary in 2006, campaigned on a platform critical of the state’s process for certify-
ing electronic voting machines and was opposed to requiring photo identification in order to cast a ballot. 

21 Like the secretary of state, most county registrars wear many hats. The registrar may also be the county 
recorder, clerk, assessor, and auditor. While 45 counties choose their registrar through nonpartisan elections, the 
remaining 13 counties—including the large counties of Los Angeles, San Diego, San Bernardino, Riverside, 
Santa Clara, and Alameda—allow the county board of supervisors to appoint the registrar. 

22 Additionally, a registrar’s responsibilities include: determining district boundaries for county offices; de-
signing and printing supplemental information guides; organizing election precincts; purchasing, storing, main-
taining, and deploying voting machines; and transmitting election results to the secretary of the state. 
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Table 2. Major HAVA Requirements with Deadlines 

HAVA Mandatory Requirements Effective Date 

State voting systems must meet certain requirements, including the following: 

x Permit voters to verify their votes before their ballots are cast. 

x Allow voters to change their ballot or correct any error before their ballots are 
cast. 

x Produce a permanent paper record for audit and recount. 

x Be accessible for individuals with disabilities. 

x Provide alternate language accessibility. 

x Comply with Federal Election Commission error rate standards. 

January 1, 2006 

States must implement a single, uniform, official, centralized, interactive, and 
computerized statewide voter registration list that is defined, maintained, and  
administered at the state level. 

January 1, 2006 

States or local elections officials must do the following: 

x Permit eligible individuals to cast provisional ballots and have free access to 
a system that will inform them whether their votes were counted and, if not 
counted, the reasons why. 

x Require individuals to meet certain identification requirements if they register 
to vote for the first time in a state or jurisdiction by mail. 

x Ensure the public posting of certain voting information at each polling place 
on the day of each federal election. 
 

January 1, 2004 

 
Note: HAVA initially required states to implement the statewide voter registration database by January 1, 

2004, but states could receive a waiver postponing the effective date until 2006. California applied for and re-
ceived such a waiver. 

Source: Bureau of State Audits, California State Auditor, Office of the Secretary of State: Clear and Ap-

propriate Direction Is Lacking in Its Implementation of the Federal Help America Vote Act, 2004-139, Decem-
ber 2004, Table 1. 

 
 

ties.23 Where the secretary may have deferred to counties to make decisions about how voters would 
cast their ballots before HAVA, after HAVA the office began to prescribe such details. 

The tradition of shared responsibility for administering elections, however, created the potential 
for conflict and delay for would-be elections reformers. One of the key lessons of implementation 
studies is that the more veto points in a decision process, the less likely an action will be taken.24 For 
example, while HAVA placed responsibility for ensuring that a state’s punch-card voting machines 
were replaced in the secretary of state’s hands, county registrars (with the blessing of their county 
board) were responsible for the actual purchase and deployment of the machines. Counties could not 

��������������������������������������������������������
23 Additionally, after HAVA was enacted, the SOS became responsible for maintaining a statewide data-

base of registered voters—a responsibility previously left to the individual country registrars. 
24 C.f. Jeffrey L. Pressman and Aaron Wildavsky, Implementation: How Great Expectations in Washington 

Are Dashed in Oakland, 3d ed. (Berkeley, Calif.: University of California Press, 1984). 
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purchase the machines, though, until (a) the secretary certified them for use in California elections—
based on the recommendations of several advisory committees—and (b) either the Voting Moderniza-
tion Board released the Prop. 41 funds or the secretary released the HAVA funds to the counties. 

Secretary of State Kevin Shelley appointed a 24-member committee, the California State Plan 
Advisory Committee, to develop California’s plan on May 1, 2003.25 Only the registrars from Los 
Angeles, Orange, and Shasta counties were appointed to the committee. Thus registrars were but 12.5 
percent of the membership of this committee, or about half the average representation of registrars on 
such committees nationally.26 A strong labor advocate, Secretary Shelley included six labor-group 
representatives on the committee. Five of the committee members represented California’s major eth-
nic minority groups. The remaining members were drawn from groups representing other major inter-
ests in California, including the League of Women Voters, students, gay-rights groups, advocates for 
the blind and disabled, an elections law firm, and one academic.27 

The advisory committee quickly held a series of public hearings throughout the state, and a draft 
of the state plan was published in mid June. The final version, entitled My Vote Counts: California’s 

Plan for Voting in the 21st Century, was published in September. Given the passage of Prop. 41, and 
the $200 million in state funds to replace voting machines made available through it (as well as the 
committee membership), it is perhaps not surprising that California’s HAVA plan focused more on 
“restoring confidence in the integrity of the voting process and increasing the participation of in-
formed voters” than on replacing outdated voting machines.28 The state plan estimated that just $42.6 
million to $70 million (12 to 20 percent) in HAVA funds would be used to assist counties replacing 
their voting machines.29 The remainder of the money would be spent on other activities, primarily 
voter education (up to $45 million), election official education (up to $45 million), and poll-worker 
education (up to $45 million).30 

My Vote Counts continued what would become a long dialogue regarding the use of direct record-
ing electronic machines in California. California’s early efforts at reform had pushed the state toward 
direct recording electronic (DRE) machines.31 In resolving Common Cause v. Jones, the court nearly 

��������������������������������������������������������
25 California Secretary of State Kevin Shelley, “Secretary of State Kevin Shelley Announces Members of 

State Plan Advisory Committee to Help Implement the ‘Help America Vote Act,’” News Release KS03:024, 
May 1, 2003. 

26 R. Michael Alvarez and Thad E. Hall, “Rational and Pluralistic Approaches to HAVA Implementation: 
The Cases of California and Georgia,” Publius 4 (2009): 559–77.  

Shasta’s (one of California’s smaller counties) registrar was included by virtue of being chair of the Cali-
fornia Association of Clerks and Elections Officials. 

27 In addition to the county registrars, the groups represented were: the National Association for the Ad-
vancement of Colored People; Chinese Affirmative Action; the League of Women Voters of California; United 
Farm Workers of America, AFL-CIO; the California Labor Federation, AFL-CIO; the Organization of Los An-
geles Workers; the National Association of Women Business Owners; Equality California (a lesbian, gay, bi-
sexual, and transgender advocacy group); the California State Student Association; Exploding Myths, Inc. (an 
advocacy group for people with disabilities); Protection & Advocacy, Inc. (another disability advocacy group); 
the National Association of Latino Elected and Appointed Officials; the Asian Pacific American Legal Center; 
the Mexican American Legal Defense and Educational Fund; the Los Angeles County Federation of Labor, 
AFL-CIO; the California Council of the Blind; the State Building and Construction Trades Council, AFL-CIO; 
Coalition for a Living Wage (a labor group); the McKay Foundation; and the CalTech/MIT Voting Technology 
Project. 

28 My Vote Counts: California’s Plan for Voting in the 21st Century, September 2003, 1. 
29 Ibid., 25. 
30 Ibid., 26. 
31 DRE machines presented voters with a computerized version of the ballot. Voters indicated their choice 

by touching the computer screen and were given the option of reviewing their choices before their votes were 
added to the tally in the machine’s memory. DRE machines had already been used in Riverside County in the 
2000 elections. Riverside County was the first county in the nation to use DRE machines for national and state 
elections.  
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ordered the use of DRE machines to replace the PPC machines. Much of the discussion surrounding 
Prop. 41 was predicated on the promise of DREs. Finally, disabled advocates saw DREs as a way for 
their constituents to participate fully in the electoral process.32 

There is a clear preference for DRE machines in the state plan. The plan declares: “[T]he Secre-
tary of State . . . will . . . support, promote and encourage the use of direct recording electronic 
(DRE/touchscreen) voting systems, at polling places . . . [and] expeditiously certify new DRE voting 
systems that are compliant with state and federal law.”33 The plan also intimates the decertification of 
paper-ballot systems (i.e., punch-card and optical scan), which “are difficult to operate, which are 
prone to error with respect to voters with disabilities, or which do not provide equal access to the bal-
lot.”34 

Narrowing the Focus to DRE Machines 

California’s remaining efforts to implement the Help America Vote Act, Prop. 41, and the district 
court order were motivated by the third electoral reform frame: the potential for fraud to alter election 
outcomes, specifically because of the machines used to record votes. In early 2003, critics of direct 
recording electronic machines began to challenge the technology’s efficacy. Led by a number com-
puter scientists, such as Professor David Dill of Stanford University, and joined by the California 
Voter Foundation, these critics argued the machines “pose an unacceptable risk that errors or deliber-
ate election rigging will go undetected, since they do not provide a way for voters to verify inde-
pendently that the machine correctly records and counts the votes they have cast.”35 The anti-DRE 
movement quickly gained traction in California. 

In response to these concerns, at the same time that the advisory committee began its work on the 
state’s HAVA plan, Secretary Shelley convened an Ad Hoc Touch Screen Task Force to study the 
effectiveness and security of DRE machines. The focus of the task force was more technical than po-
litical, though Professor David Dill was appointed as a member.36 Its 10 members were charged with 
addressing four sets of questions:  

(1) Computer Security: Whether there is evidence of a security issue with DRE voting systems and, if 
so, the nature and probability of the security issue; (2) Administrative Security: Whether the existing 
federal, state and local tests are adequate, and whether current security protocols and processes used by 
DRE vendors are adequate; (3) Voter Confidence: How to ensure voter confidence in our voting sys-
tems and elections; and (4) Voter Verification: Whether verification by voters is useful or not; whether 
verification by voters is necessary or not?37 

In evaluating these technical questions, however, the task force had to balance a number of politi-
cally sensitive considerations. First, local elections officials need systems that are easy to administer. 
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32 At about the same time as the Shelley-Hertzberg Act was passed, California also passed AB 2525, which 

required all voting systems used in California elections to allow disabled voters to cast their ballots unassisted. 
Advocates for disabled voters argued that PPC machines made it difficult for disabled voters to cast their ballots 
in private. Other technologies, particularly DRE machines would allow disable voters to cast ballots without the 
assistance of others, either by reading the ballot choices aloud or marking the ballot for them. 

33 My Vote Counts, op. cit., 10. 
34 Ibid.  

35 Henry Norr, “Scientists Question Electronic Voting,” San Francisco Chronicle, March 3, 2003. 
36 This is not to say that the task force was not a political committee. Secretary Shelley convened the task 

force in response to political considerations—that is, expressions of public concern about the efficacy of DRE 
machines. That said, the task force included two computer scientists, the IT Coordinator for the San Diego 
County Registrar’s Office, and the president of a voting technology company. There was no attempt to give 
voice to major interest groups. 

37 Secretary of State’s Ad Hoc Touch Screen Task Force Report, July 1, 2003, 4–5. 
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Second, disabled voters need systems that are accessible for them to use privately. Third, non-English 
speaking voters must be able to read ballots in their own language. Finally, voting systems vendors 
require clear guidelines and an adequate time frame for developing and manufacturing new hardware. 
This latter consideration was particularly challenging because of the cost limitations imposed by 
Prop. 41 and HAVA and the need to have new systems in place by the March 2004 presidential pri-
mary. 

The task force focused on two major issues in its review—issues that would be revisited many 
times before DREs were ultimately decertified in 2007. The first dealt with the integrity of the DRE 
voting machines themselves. The bulk of the task force’s recommendations had to do with ensuring 
the voting machines’ security against errors, hackers, and malicious efforts to alter the outcomes of 
elections. The question was how to guarantee that a machine’s software would accurately record a 
voter’s choice and that the vote could not be altered to change the election results. This challenge was 
made harder by the fact that DRE manufacturers viewed the source code for their machines as propri-
etary trade secrets and did not want to open them up to third parties—including the state and local 
governments—for review.38 To ensure that the machines could not be hacked and that no malicious 
code could be added to the machines, the task force made 32 separate recommendations affecting the 
manufacture and use of DRE machines to be certified in California. 

A second major issue was whether to require DRE machines to use a voter-verified paper audit 
trail (VVPAT).39 While the task force recommended that a paper copy of each voter’s ballot be print-
ed by a local jurisdiction after the polls are closed, it was not able to reach a consensus on whether to 
require VVPATs on all DRE machines. Some members of the committee were sympathetic to the 
arguments of the DRE critics, who argued that without a VVPAT there was no way for a voter to en-
sure that the vote cast on a DRE machine was the same as the vote being stored in the machine’s 
memory. Others were not. 

There were a number of problems with requiring a VVPAT. HAVA only required a paper audit 
trail for each polling place, not a paper audit trail for each voter. Some elections officials believed that 
requiring a VVPAT would be equivalent to using paper ballots, greatly increasing the cost of admin-
istering an election and defeating one of the main purposes for using DREs. The DRE machines al-
ready certified and in use by three counties (Alameda, Plumas, and Riverside) did not readily have the 
capability to attach a printer in order to print each voter’s ballot. Finally, advocates for disabled and 
non-English speaking voter advocates worried that VVPATs would not meet accessibility require-
ments, making it harder for disabled voters to cast their vote without assistance. 

The task force issued its report on July 11, 2003, but Secretary Shelley did not immediately take 
action on its recommendations. The secretary of state’s office was overwhelmed by the need to pre-
pare for the special recall election of Gov. Gray Davis to be held in November 2003.40 
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38 Sequoia even went so far as to fight a lawsuit in Florida seeking access to the machine’s software follow-

ing a contested election. 
39 A VVPAT is a computer printout of the choices made by a voter on a DRE ballot. The ballot is printed at 

the same time the voter enters her choices, and allows the voter to review her choices (and make changes) be-
fore they are entered into the machine’s memory. In some states, the VVPAT is a legal ballot—it can be used 
for vote tabulations. In others, the VVPAT is not a legal ballot but it can be used in the case of a manual re-
count. 

40 The secretary of state’s elections-related activities, though the focus of this chapter, make up a relatively 
small portion of what the office does. The secretary of state is also responsible for a variety of activities not 
directly related to elections: registering business and interest group lobbyists and tracking their activities, char-
tering corporations and maintaining business filings for the state (the largest portion of the office’s activities), 
commissioning notaries of the public, maintaining the California State Archives, serving as a trustee for the 
California Museum, and administering several state registries (e.g., the Domestic Partnership Registry). 
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DRE Problems 

Despite the distraction of the recall election, counties continued the process of replacing their 
PPC machines with newer technologies. By the March 2, 2004, presidential primary election, 14 
counties were using DRE machines. (See Table 3.) 

In the March primaries, Alameda and San Diego counties experienced significant problems with 
their Diebold TSx (a kind of DRE) machines.41 In Alameda County, 186 of 763 vote-card encoders 
(24 percent) malfunctioned, causing delays at voting places; 150 people were not able to vote.42 San 
Diego had problems with its encoders, but also with machine batteries. One-third of its precincts were 
unable to open on time and reported that the machines miscounted almost 3,000 votes.43 

In response to these malfunctions and similar events in other states, Secretary Shelley decertified 
all DRE machines for use in California elections on April 30, 2004.44 The move placed 14 counties in 
limbo seven months before a presidential election. Ten of the counties would be able to use their 
touch screen machines in November provided that they implemented a series of security measures.45 
The secretary’s order banned the Diebold TSx machines—used by Kern, San Diego, San Joaquin, and 
Solano counties—outright.46 These four counties were forced to idle equipment worth approximately 
$40 million through the November election. Instead, they would of necessity have to use the optical 
scan devices normally reserved for processing absentee ballots. Secretary Shelley also required any 
counties approved to use DREs to allow voters to use a paper ballot in the November election if they 
chose. 

The same day, Secretary Shelley announced plans to require a VVPAT on every touch-screen 
machine in the state.47 Counties that were in the process of purchasing DRE machines could only pur-
chase machines with VVPAT capabilities beginning in 2005. Counties that had already purchased 
DRE machines would be required to install VVPAT devices on their machines by 2006. At the time 
of the order no such technology existed, though the machines’ manufacturers believed such a fix 
could be quickly created. Riverside County estimated that installing these devices would cost the 
county $4.3 million. 

County registrars were incredulous at the secretary’s actions. San Bernardino County Registrar 
Scott Konopasek stated, “We knew it was possible, but I don’t think we as county officials ever 
thought it would come to this, so I guess we’re numb.”48 Los Angeles County Registrar-Record 
Conny McCormack said, “He (Secretary Shelly) put out a report on April 20 saying that touch screens  
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41 It later came to light that the Diebold machines used in the March 2004 election had not been certified for 

use by the federal or state government (Jason Schwartz, “High Tech Voting System Is Banned in California,” 
The New York Times, May 1, 2004, Late Edition, A5). Diebold had installed new software on machines used by 
17 counties—which had not been certified at the federal level, as HAVA and state law requires The software 
affected the optical scan machines in 13 counties and the DRE machines used by four additional counties. 

42 “State Decertification Looms for Diebold, Touchscreens,” Oakland Tribune, April 20, 2004. 
43 Ian Hoffman, “Diebold Reports Multiple Problems; Registrar Wants Reason for E-Voting,” TriValley 

Herald, April 13, 2004. Luis Monteagudo, Jr., and Helen Gao, “Some Votes Miscounted in Primary, Officials 
Say,” Union-Tribune, April 8, 2004. 

44 California Secretary of State Kevin Shelly, “Secretary of State Kevin Shelley Bans Diebold TSx for Use 
in November 2004 general election; Also Decertifies All Touchscreen Systems in California until Security 
Measures Are Met,” News Release KS04:030, April 30, 2004. 

45 The measures included printing a paper copy of every voter’s ballot; providing the state with the source 
code for all software and firmware; ensuring there are no telephone, wireless, or internet connections into the 
unit; and prohibiting changes to the machines within 46 days of an election. 

46 In contrast with Alameda and San Diego, Kern and San Joaquin counties did not experience any prob-
lems with their Diebold machines.  

47 The requirement for VVPATs followed the recommendation of the state’s Voting Systems and Proce-
dures Panel. California Secretary of State Kevin Shelley, op. cit., April 30, 2004. 

48 Michelle Dearmond and Michael Coronado, “State Bans E-Vote Screens; Inland Electronic Systems Can 
Return in November if Special Security Measures are Taken,” Press Enterprise, May 1, 2004, A01. 
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Table 3. Type of Voting Machines Used by Counties, 2000–2008 
 Prescored  

Punch Card 
Other  

Punch Card 
Optical  

Scan 
Touch  
Screen 

2000 General  9 21 27 1 
2002 General 8 19 28 3 
2003 Special 6 14 34 4 
2004 Primary 0 13 31 14 
2004 General 0 12 36 10 
2005 Special 0 10 33 16 
2006 Primary 0 0 51 37 
2006 General 0 0 15 43 
2008 Pres. Primary 0 0 56 2 
2008 June Primary 0 0 57 1 
2008 General  0 0 58 0 

 
Notes: Rows do not total to 58 in the 2005 special election and 2006 primary election because counties re-

ported using more than one type of machine. Except for 2000, data come from the California secretary of state’s 
reports of voting systems used by counties (http://www.sos.ca.gov/elections/ vs_election.htm). The data for
2000 were made available by Brady, Buchler, Jarvis, and McNulty. The voting machines tabulated in this table
are those machines used by voters at their polling places. By 2006, most counties were using optical scan ma-
chines for absentee voting. In addition, all counties were required to maintain at least one touch-screen machine 
for use by disabled voters in the 2006 and 2008 elections. 

 
 

were 100 percent accurate . . . [a]nd then . . . he decertified them. . . . [He has] destabilized the entire 
election process in California and potentially nationwide.”49 Riverside County Registrar Mischelle 
Townsend was less sanguine, declaring the decertification order “totally unjustified. . . . Here you 
have Riverside County, which has conducted 29 successful elections over the past four years. There is 
nothing in our history to warrant this kind of overreaction.”50 Many registrars talked of suing the state 
to block enforcement of the decertification order; four ultimately did.51 San Bernardino County said it 
would ignore the requirement to provide paper ballots.52 

During June and July, the Office of the Secretary of State worked with the 10 counties not using 
Diebold machines to recertify their DREs in advance of the presidential election. The recertification 
process, however, did not proceed in a uniform fashion. Instead, the counties’ machines were recerti-
fied on an ad hoc basis. Some counties had to meet stricter recertification criteria than others, increas-
ing the tension between the county registrars and Secretary Shelley. 

A Political Interlude 

Already at odds with the local election officials, Secretary Shelley quickly came under scrutiny 
from a number of other sources. In August 2004, the San Francisco Chronicle published allegations 
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49 Quoted in Katherine Q. Seelye, “He Pushed the Hot Button of Touch-Screen Voting,” The New York 

Times, June 15, 2004, Late Edition, A16. 
50 Dearmond and Coronado, op. cit. 
51 Seelye, op. cit. The conflict over the use of VVPATs continued into 2005 when the California Associa-

tion of Clerks and Elections Officials fought a bill, SB 1438, in the California state legislature that would re-
quire the use of the VVPAT for recounts and elections decided by less than one percent or less. Dan Seligson, 
“Use of Paper Trails Divides Advocates, Elections Officials,” Campaigns & Elections, December 2005/January 
2006, 56. 

52 Seelye, op. cit. 
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that Shelley received more than $100,000 in campaign contributions that were illegally diverted from 
a state grant.53 The FBI, the Fair Political Practices Commission, and the California Attorney General 
soon began investigations into the source of these campaign funds.54  

In December 2004, the California state auditor published a blistering report about the secretary’s 
efforts to implement HAVA entitled, “Office of the Secretary of State: Clear and Appropriate Direc-
tion Is Lacking in Its Implementation of the Federal Help America Vote Act.”55 Shortly after the state 
auditor’s report was released, the U.S. Election Assistance Commission contracted with the U.S. Inte-
rior Department’s Office of Inspector General to perform an audit of the office’s activities.56 It also 
halted the release of $169 million in HAVA money to the state. 

In January 2005, the State Personnel Board issued a report claiming that Secretary Shelley—who 
was prone to yelling at subordinates—had created a hostile working environment for state employ-
ees.57 Moreover, the report found evidence that the secretary had used the civil service examination 
system to ensure favored candidates were appointed to jobs within his office. 

Faced with mounting legal bills and the threat of testifying before the Joint Legislative Audit 
Committee investigating the use of HAVA funds, Kevin Shelley resigned on Friday, February 4, 
2005. 

Secretary Shelley’s resignation left open two major questions about the state’s HAVA implemen-
tation efforts. First, which voting machines could counties use to meet the January 2006 HAVA dead-
line? Although Shelley recertified DRE machines already purchased by counties for the 2004 presi-
dential election, the April decertification order had effectively brought the process of replacing out-
dated voting technologies to a halt in the state, and little had been done to restart it. The Office of the 
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53 Vanessa Hua and Christian Berthelsen, “Secretary of State Shelley Received Dubious Donations; S.F. 

Nonprofit That Got Big State Grant Brokered by Politician Is Linked to Sources Who Gave $100,000 to His 
Campaign,” San Francisco Chronicle, August 8, 2004, Final Edition, A1. 

54 Christian Berthelsen, Vanessa Hua, and John Wildermuth, “Shelley Quits; Secretary of State says con-
troversies over fund raising, use of federal money, and his volatile temper damaged his office’s ‘ability to func-
tion effectively,’” San Francisco Chronicle, February 5, 2005, Final Edition, A1.  

A Shelley fundraiser, Julie Lee, would be convicted and sentenced to a year and a day in prison for chan-
neling the money to Shelley’s campaign. Nancy Vogel, “California Briefing/Sacramento; Fundraiser Gets 1 
Year in Fraud Case,” Los Angeles Time, September 24, 2008, Home Edition, B4. 

55 The report stated: 

[T]he office’s insufficient planning and poor management practices hampered its efforts to implement 
HAVA provisions in a timely way. Consequently, the office is at risk of failing to meet certain re-
quirements by the January 1, 2006, HAVA implementation date. Additionally, the office’s disregard 
for proper controls and its poor oversight of staff and consultants led to questionable uses of HAVA 
funds. As a result of these practices, the office runs the risk that the federal government may conduct 
an audit of the office’s implementation of HAVA and its uses of federal funds and may require repay-
ment of some, if not all, of the HAVA funds used to pay certain employees and consultants. . . . Final-
ly, the office failed to disburse federal HAVA funds to counties for the replacement of outdated voting 
machines within the time frames outlined in its grants application package and county agreements. 

Bureau of State Audits, California State Auditor, Office of the Secretary of State: Clear and Appropriate 

Direction Is Lacking in Its Implementation of the Federal Help America Vote Act, 2004–139, Dec. 2004, i. 
The audit echoed criticisms repeatedly made by the California Legislative Analyst’s Office (LAO) in its 

annual budget analyses. In the 2004–05 analysis, for example, the LAO noted, “Other than the proposed contin-
uation of $1.7 million in administrative expenses, the budget does not propose or acknowledge the expected 
receipt of the more than $250 million in additional HAVA funds in the current an budget years combined. As 
such, there is no proposal for how the SOS plans to spend those dollars” (Californian Legislative Analyst’s Of-
fice, General Government, FY2004–05, F58). 

56 California would ultimately be forced to repay about $3 million in federal HAVA funds. 
57 California State Personnel Board, Secretary of State Final Personnel Audit, January 2005. 
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Secretary of State had certified just one new machine for purchase by the remaining counties,58 and 
the office had not issued guidelines for how counties were to meet the new requirement for VVPATs. 
Second, where did the development of the statewide voter registration database stand? As discussed 
below, almost nothing had been done by the secretary of state’s office to meet this requirement at the 
time Shelley resigned. 

Following Shelley’s departure, the Office of the Secretary of State was effectively rudderless for 
two months. Governor Arnold Schwarzenegger’s choice to replace Shelley, Bruce McPherson, was 
not confirmed by the state legislature until March 30. Given the contentious nature of the office’s past 
actions, no one was willing to undertake new initiatives without a secretary in place.  

Over the next year and a half, Secretary McPherson tried to return some measure of normalcy to 
the HAVA and Prop. 41 implementation process. Shortly after assuming office, McPherson flew to 
Washington, D.C., to meet with the Election Assistance Commission and reassure its members that 
California would not use its HAVA money improperly. Following the meeting, the EAC released the 
money it had held up following the audit of Secretary Shelley’s decisions. McPherson also created a 
fresh process for certifying new voting machines for use in California elections. In October 2005, he 
announced the criteria for such certifications.59  

Despite new processes and criteria, the Office of the Secretary of State was slow to review new 
machines for purchase by counties. Although the office had certified the ES&S Automark system in 
August 2005, the next (re)certifications—for Diebold’s TSx and Optical Scan machines—did not oc-
cur until February 2006.60 Though additional certifications quickly followed over the next two 
months,61 at the time of the June 2006 primaries, seven counties—including Los Angeles County—
were out of compliance with HAVA and state law.62 

In November 2006, Secretary McPherson, a Republican, lost his bid for a full term as secretary of 
state to State Senator Debra Bowen, a Democrat. 

The Top-to-Bottom Review 

During the 2006 campaign, State Senator Debra Bowen had advocated a top-to-bottom review of 
the state’s DRE machines to ensure their accuracy. Her criticisms fall neatly into the third election 
reform frame: How confident can voters be that the choices they enter into a machine are the ones 
that the machines tally? Draft plans for the top-to-bottom review were announced on March 22, 2007, 
and the formal announcement of the review quickly followed on May 9. In launching the top-to-
bottom review, Secretary Bowen stated,  

California’s voters are entitled to have their votes counted exactly as they were cast. This top-to-
bottom review is designed with one goal in mind: to ensure that California’s voters cast their ballots on 
voting systems that are secure, accurate, reliable, and accessible. . . . My goal is to get California to a 
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58 California Secretary of State Kevin Shelley, “Secretary of State Shelley Certifies Voting System with 

Paper Audit Trail,” News Release KS05:003, January 21, 2005. 
59 County of Los Angeles Registrar-Recorder/County Clerk, Letter to Honorable Debra Bowen, California 

Secretary of State, March 30, 2007, <http://www.sos.ca.gov/elections/voting_systems/ttbr/counties/los_angeles 
.pdf>. 

60 California Secretary of State, “Secretary of State Bruce McPherson Grants Certification with Conditions 
for Voting System,” New Release BM06:021, February 17, 2006.  

61 The next certifications, for the Hart InterCivic eSlate and Sequoia AVC Eddge/Insight/Optech 400, came 
in March. In April, the ES&S InkaVote system was certified for use. 

62 County of Los Angeles Registrar-Recorder/County Clerk, op. cit. 
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place where voters, elections officials, candidates, and activists have confidence in the results of every 
election.63  

As part of the review, every electronic voting machine used by California voters (DRE and opti-
cal scan) was to be subjected to three rounds of testing. First, each system would, for the first time, 
undergo a document and source code review to ensure there were no security lapses in its code. Se-
cond, a “red team” of computer scientists would try to hack into each machine to determine if they 
could alter its results. Third, each machine would be tested against a set of accessibility requirements 
to ensure that it complied with state and federal law in regard to use by voters with disabilities. The 
results of the tests would be made public for comment. 

While DRE critics cheered the move, county elections officials were upset by the idea. To this 
point, counties had spent or set aside over $450 million in federal, state, and their own funds replac-
ing their voting machines.64 Contra Costa County Registrar Steven Weir stated, “That’s giving notice 
of a process that’s starting whose outcome could be between dire and draconian, depending if it’s 
your neighbor or you.”65 Many and especially county registrars feared that the new secretary of state 
was predetermining the outcome. For example, Michael Shamos, a computer science professor at 
Carnegie Mellon University said, “The criteria are clearly designed to eliminate DRE voting in Cali-
fornia. . . . An army of computer scientists will come forward to testify that computer programs can-
not be verified to be secure against ‘undetectable voter tampering’ and therefore they all will have to 
be decertified.”66 The registrars and other critics also worried that the results of the top-to-bottom re-
view would leave counties without machines cleared for use in the upcoming February 5, 2008, presi-
dential primaries. 

The timeline for the review was extremely constrained. The top-to-bottom review began on May 
14, and California law required the secretary of state to announce which machines could be used in an 
election at least six months before the election took place. Given that California had moved its 2008 
presidential primaries forward to February 5,67 Secretary Bowen had less than three months—until 
August 5—by which to make decisions. Since the testing would take until late-July to be finished, 
there was little time for public comment before the secretary would be forced to announce her deci-
sion. 

The results of the top-to-bottom review were largely as predicted. As the San Francisco Chroni-

cle put it, “State-sanctioned teams of computer hackers were able to break through the security of vir-
tually every model of California’s voting machines and change the results or take control of the sys-
tems’ electronic functions.”68 Based on these results, Secretary Bowen decertified all electronic vot-
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63 California Secretary of State, “Secretary of State Debora Bowen Unveils Details on Top-to-Bottom Re-

view of California’s Voting Systems Scheduled to Begin Next Week,” News Release DB07:020, May 9, 2007. 
64 Ibid. 
65 Quoted in Ian Hoffman, “E-Voting Demise Could Be Near; Elections Chief Holds up New Standards 

That May Well Spell the Death of ATM-like Devices across California,” Contra Costa Times, March 28, 2007, 
F4. 

66 Quoted in Hoffman, op. cit. 
67 All of California’s primaries are normally held the first Tuesday in June. In order to increase the likeli-

hood that California’s votes would be decisive in determining the two major parties’ nominees, the state legisla-
ture (like legislatures in many other states) moved its primaries to the first available date, February 5. 

68 John Wildermuth, “State Vote Machines Lost Test to Hackers,” San Francisco Chronicle, July 28, 2007.  
It is important to note, however, that the red teams’ analysis did not account for any physical security 

measures that counties might have used to prevent someone from hacking into the machines, nor did they eval-
uate the likelihood that someone would be able hack into the systems under normal election circumstances. The 
teams also did not find any evidence of malicious source code in the machines that would cause votes cast for 
one candidate to be counted for another. 
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ing machines for use in California elections but then conditionally recertified some of the machines.69 
All of the DRE machines were decertified for general use. DREs manufactured by Diebold and Se-
quoia were recertified for early voting and to allow counties to have one device in each polling place 
to meet state and federal accessibility requirements for voters with disabilities.70 All of the optical 
scan devices submitted for review were conditionally recertified provided the manufacturers and reg-
istrars incorporated additional security measures. 

Given a 2001 district court order banning the use of prescored, punch-card machines and 
HAVA’s requirement that all punch-card systems be out of service by January 1, 2006, the decertifi-
cation order left counties with just one option for the replacement of precinct voting machines—
optical scan devices. Thus the 23 counties using DRE machines as their primary voting method had to 
buy another set of voting machines quickly.71 

Developing the Statewide Voter Database 

Most of California’s election reform efforts focused on HAVA’s requirement to replace the PPC ma-
chines. As noted in Table 2, however, HAVA imposed other requirements on the state as well. First, 
the state had to develop a set of procedures for allowing individuals to cast provisional ballots. Se-
cond, the state had to enact and implement a set of identification requirements for new voters. Third, 
the state had to prepare and post on Election Day information for voters at each polling place. Finally, 
the state had to develop and implement a statewide voter registration database. The state easily met 
the first three of these requirements. However, as of this writing, California has yet to meet the fourth. 
This section describes the secretary of state’s efforts in this regard. 

Section 303 of HAVA requires each state to implement a uniform, centralized, interactive, com-
puterized voter registration database that is defined, maintained, and administered at the state level. 
The story of California’s attempt to develop its statewide voter registration database has fewer twists 
and turns than its efforts to replace the punch-card voting machines. Simply stated, California ne-
glected to take any action until a deadline was at hand. The initial state HAVA plan offered a vague 
outline for state compliance: “the Secretary of State . . . as soon as is reasonably possible, either mod-
ify California’s current statewide database (Calvoter) so that it complies with HAVA or establish a 
new statewide database that complies with HAVA.”72 Thereafter, California requested and received a 
waiver from the U.S. Election Assistance Commission to delay its implementation of this HAVA re-
quirement from January 2004 to January 2006. 
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69 Secretary of State Deborah Bowen, “Secretary of State Moves to Strengthen Voter Confidence in Elec-

tion Security Following Top-to-Bottom Review of Voting Systems,” California Secretary of State News Re-
lease DB07:042, August 3, 2007. 

70 All of the machines were subjected to additional security requirements and 100 percent manual counts of 
the VVPATs were required for the DREs. Election Systems and Software (ES&S) chose not to submit one of its 
machines (AutoMARK 1.0) to the review and submitted the materials for another—InkaVote Plus, used by Los 
Angeles County for HAVA compliance—too late to be part of the top-to-bottom review. As a consequence, all 
ES&S machines were initially decertified (State of California, Secretary of State, “Rescission and Withdrawal 
of Approval of the Election Systems and Software Inkavote Plus Precinct Ballot Counting System, Version 2.1, 
as Approved on April 21, 2006,” August 3, 2007). The Office of the Secretary of State worked to recertify Los 
Angeles County’s system before the February primaries. 

71 Table 3 shows 28 counties using DREs. Many of the counties, however, used two types of machines—
DRE and optical scan. According to the secretary of state’s office, at the time of the August decertifica-
tion/recertification order 35 counties relied primarily on optical scan systems (California Secretary of State, 
“Frequently Asked Questions about Secretary of State Debra Bowen’s Top-to-Bottom Review of California’s 
Voting Systems,” News Release, August 15, 2007. 

72 My Vote Counts, op. cit., 13. 
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In January 2005, shortly before he resigned from office, Secretary Shelley wrote to the U.S. Jus-
tice Department for guidance on his proposal to make minor modifications to the existing, highly de-
centralized, CalVoter system. He hoped that such modifications would allow the system to meet the 
HAVA requirements. Shelley’s letter appears to have been California’s first official effort to address 
this HAVA requirement. The Justice Department quickly notified the secretary that such modifica-
tions were not sufficient to meet the federal requirements. 

Throughout the circus that followed Secretary Shelley’s resignation, the Office of the Secretary of 
State continued to negotiate with the Justice Department to avoid becoming out of compliance and 
forfeiting the state’s HAVA funds. In November 2005, the two offices signed a seven-page memo-
randum of agreement outlining the steps California would take to develop a statewide database. Part 
of the agreement was that the secretary of state would notify the Justice Department in writing updat-
ing its status in regard to implementing the agreement each week until the project—now known as 
VoteCal—was completed. 

The Office of the Secretary of State began issuing requests for proposals (RFPs) for the different 
elements of the VoteCal project in October 2006, and the project was to be completed by December 
2009—three years after the statutory deadline. The state’s initial plan estimated the cost for the sys-
tem at between $8 million and $40 million. The most recent estimate, according to the LAO’s analy-
sis of the 2007–08 budget, is that the program will cost at least $60 million when fully implemented, 
with ongoing operating costs of $10 million per year.73 

Conclusion 

By 2008, eight years after the contested 2000 presidential election, California had succeeded in 
changing how its counties conducted elections. The state ultimately responded to all three policy 
frames developed as part of the national conversation concerning the administration of elections. By 
no means was the process of reform smooth. After mismanagement in the Office of the Secretary of 
State, diverse responses by county registrars of voters, multiple special elections, three different sec-
retaries, and wide-ranging interest group participation, California ended up in a very different place in 
2008 than most had envisioned in 2000. What began as a generalized and consensual effort to ensure 
voting rights, increase participation, and smooth the operation of California elections became a nar-
rowly focused and heated battle over how voters would cast their ballots. Counties anticipated new, 
DRE touch-screen machines in 2000, but were limited to optical scan devices by 2008. Instead of 
spending just $46 million of the state’s HAVA funds to supplement Prop. 41’s combined $300 mil-
lion, the state spent nearly $200 million (about 57 percent) of its HAVA funds helping counties buy 
multiple types of machines. Between 2000 and 2008, the average county used three different types of 
voting machines.74 Some counties used as many as five different voting systems over the period. 
Planned voter-education and poll-worker education efforts largely—though not completely, as de-
tailed in the following chapters—fell by the wayside as the fights over the use of DRE machines took 
center stage. To date, the holy grail of a technological fix to California’s election system continues to 
be out of reach, and improvements to the election system based on education as yet not fully tried.  

��������������������������������������������������������
73 Californian Legislative Analyst’s Office, General Government, FY2004–05, F-47. 
74 Data come from the California secretary of state’s reports of voting systems used by counties, <http:// 

www.sos. ca.gov/elections/vs_election.htm>. 
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